
PART III 

COLLABORATIVE PROCESS

61.601 Short Title.- - This part may be cited as the “Collaborative Process Act.”

61.602 Purposes of Part. - - It is the policy of the State of Florida to encourage the peaceful resolution of disputes and the early settlement of pending litigation through voluntary settlement procedures.  The collaborative process is a unique non-adversarial method which preserves a working relationship between the parties and reduces the emotional and financial toll of litigation. 

61.603   Definitions. - - As used in this part, the term:

(1)
“Collaborative attorney” means an attorney licensed to practice law in the State of 

Florida by the Florida Supreme Court who satisfies any training and other requirements mandated by the Florida Supreme Court to enable the attorney to represent clients in the collaborative process.

(2)
“Collaborative communication” means any oral or written statement or a non-

verbal act, that is made:

(a) following the execution by the parties’ of a collaborative  participation agreement until the time the collaborative  process terminates or final agreement is reached; and 

(b) for the purposes of conducting, participating in, continuing or otherwise furthering the collaborative process.

(3)
“Collaborative participant” means the parties, collaborative attorneys, and 

nonparty participants in the collaborative process.

(4) 
“Collaborative participation agreement” means a written contract entered into 

pursuant to this Act and the requirements promulgated by the Florida Supreme Court  pertaining to the collaborative process.

(5) 
“Collaborative process” means a process in which parties, represented 

by collaborative attorneys, attempt to resolve a matter pursuant to a collaborative participation agreement without court intervention.


(6)
“Court” means a tribunal of competent jurisdiction acting in an adjudicative capacity in which a judicial officer, after presentation of evidence, testimony and legal argument, renders a binding decision affecting a party’s interests in a matter.

(7)
“Matter” means a dispute, transaction, claim, problem or issue for resolution 

described in a collaborative participation agreement.

(8)
“Nonparty participant” means a person, other than a party or collaborative 

attorney, who is retained or serves as an advisor to a party in the collaborative process.

(9)
“Party” means a person who enters into a collaborative participation agreement 

and whose consent is necessary to resolve the matter. 

(10)
“Person” means an individual, corporation, partnership, association, governmental subdivision, agency, or any other legal or commercial entity.

(11)
“Proceeding” means a judicial, administrative, or other adjudicative process 

before a tribunal, including related pre-hearing and post-hearing motions, conferences, and discovery.

61.604 Commencement of Collaborative Process. - - The collaborative process shall commence, whether or not a proceeding is pending, when the parties enter into a collaborative participation agreement.

61.605 Tolling of Statutes of Limitations. - - The execution of a collaborative participation agreement shall toll all legal time periods applicable to legal rights and issues under law between the parties for the amount of time the collaborative participation agreement remains in effect. This section applies to all applicable statutes of limitations, filing deadlines, and other time limitations imposed by law.

61.606 Confidentiality; privilege; exceptions.-- 
(1)  
Except as provided in this section and unless the parties agree other otherwise in writing, all collaborative communications shall be confidential. A collaborative participant shall not disclose a  collaborative communication to a person other than another collaborative participant.  A violation of this section during the collaborative process may be sanctioned as agreed in writing to by the parties or a party may terminate the collaborative process.  A violation of this section once the collaborative process has terminated may be sanctioned as provided by s. 61.607.

(2)  
A collaborative party has a privilege to refuse to testify and to prevent any other person from testifying in a subsequent proceeding regarding collaborative process communications.

(3)
(a)  
Notwithstanding subsections (1) and (2), there shall be no confidentiality or privilege attached to a signed written agreement reached during a collaborative process, unless the parties agree otherwise in writing, or for any collaborative communication: 

1.
That is willfully used to plan a crime, commit or attempt to commit a crime, conceal ongoing criminal activity, or threaten violence; 

2.
That requires a mandatory report pursuant to chapter 39 or chapter 415 solely for the purpose of making the mandatory report to the entity requiring the report; 

3.
Offered to report, prove, or disprove professional malpractice or misconduct occurring during the collaborative process, solely for the purpose of the professional malpractice, misconduct or ethics proceeding; or

4.
Offered for the limited purpose of establishing or refuting enforce ability of an agreement reached during the collaborative process.

(b)
A  collaborative process communication disclosed under any provision of subparagraph (3)(a)2., subparagraph (a)3., subparagraph (a)4., remains confidential and is not discoverable or admissible for any other purpose, unless otherwise permitted by this section. 

(4)
Information that is otherwise admissible or subject to discovery does not become inadmissible or protected from discovery by reason of its disclosure or use in a collaborative process.

(5)
A party that discloses or makes a representation about a privileged collaborative communication waives that privilege, but only to the extent necessary for the other party to respond to the disclosure or representation.

61.607 Confidentiality; sanctions.--
(1) Once the collaborative process has terminated, if a collaborative participant that knowingly and willfully disclose a collaborative communication in violation of s. 61.606, such person shall be subject to the following:

(a) Equitable relief.

(b) Compensatory damages.

( c) Attorney’s fees and costs incurred during the collaborative process

(d) Reasonable attorney’s fees and costs incurred by the application for remedies under this section.

(2) Notwithstanding any other law, an application for relief filed under this section may not be commenced later than 2 years after the date on which the party had a reasonable opportunity to discover the breach of confidentiality, but in no case more than 4 years after the date of the breach.

(3)   Any collaborative participant shall not be subject to a civil action under this section for lawful compliance with the provisions of s. 119.07.
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