(SECOND REVISED PROPOSED AUTOMATIC TEMPORARY INJUCTION STATUTE)
Chapter 61.        , Florida Statutes  


1.  Except as otherwise provided by this section, upon the filing of a petition for dissolution of marriage and upon personal or substitute service of the petition and summons on the respondent, or upon waiver and acceptance of service by the respondent, an automatic temporary injunction shall be in effect against both parties pursuant to the provisions of this section.  The automatic temporary injunction shall be effective with regard to the petitioner upon the filing of the petition for dissolution of marriage and with regard to the respondent upon the personal or substitute service of the summons and petition for dissolution of marriage on the respondent or upon waiver and acceptance of service of the summons and petition for dissolution of marriage by the respondent.
2.  For purposes of this section:

a. the parties who are subject to the automatic temporary injunction are the husband and             wife; 
b. family unit is defined as the husband, wife and child or children of the marriage, if any; and
c. marital property is that property considered a marital asset or marital assets under Section 61.075 or Section 61.076.  

3.  Except as otherwise provided by law, including but not limited to the laws related to domestic violence, repeat violence, sexual violence and dating violence, or the automatic temporary injunction: a. restrains each party from directly or indirectly transferring, encumbering, concealing, assigning, borrowing against, dissipating or in any way disposing of, without the written consent of the other party or an order of the court, any marital property, real or personal, except:  
          (1)   as required to meet the reasonable and necessary living expenses of any member of                         
                 the family unit, 

          (2)   as required in the ordinary and usual course of business,
          (3)   as required in the ordinary and usual course of investing, or  or
         (4)   as required for the payment of reasonable attorney's fees and costs in connection with the action, or 
         (5)   as required by a local school district, 
the automatic temporary injunction:
    a. restrains each party from directly or indirectly transferring, encumbering, concealing, assigning, borrowing against, dissipating, hypothecating,  pledging, collateralizing, margining or in any way disposing of, without the written consent of the other party or an order of the court, any marital property, real or personal, including, but not limited to, checking accounts, savings account, thrift accounts, credit union accounts, brokerage accounts, stock accounts, securities accounts, life insurance policies, stock certificates, notes, notes receivables, accounts receivables or any other marital property, or any prepaid college fund acounts , UTMA or other accounts of or for the children of the marriage, if any.
    b. restrains each party from: 

          (1) intentionally or knowingly damaging or destroying, without the written consent of the other party or an order of the court, any tangible marital property of the parties, including, but not limited to, any document that represents or embodies anything of value, 

          (2) making any withdrawal for any purpose, without the written consent of the other party or an order of the court, from any retirement plan, profit-sharing plan, pension plan, other employee benefit plan, employee savings plan, any individual retirement account or Keogh account accrued, earned or acquired, in whole or in part, during the marriage, 
          (3) cashing, withdrawing or borrowing in any manner, without the written consent of the other party or an order of the court, all or any part of the cash surrender value of any life insurance policies on either party or the child or children of the marriage, to the extent that the cash surrender value or any part thereof is marital property, 
          (4) changing or in any manner altering, either directly or indirectly, the beneficiary designation on any life insurance policies on the life of either party or any of the children of the marriage, if any, the beneficiary designation on any disability policy covering either party or any of the children of the marriage, if any, or the beneficiary designation of any pension or retirement plan, or pension or retirement investment account, without the written consent of the other party or an order of the court,  

          (5) canceling, altering, allowing to lapse for nonpayment of premiums or in any manner affecting, either directly or indirectly, any casualty, automobile, truck, motor cycle, motor vehicle, health or dental insurance policies insuring the parties' marital property, insuring either party or insuring the children of the marriage, if any, without the written consent of the other party or an order of the court, 
          (6) opening or diverting, either directly or indirectly, mail addressed to the other party without the written consent of the other party or an order of the court, 
          (7) signing or endorsing the other party's name on any negotiable instrument, check, or draft, such as tax refunds, insurance payments, and dividends, or attempting to negotiate any negotiable instruments payable to either party without the personal signature of the other party,  and

          (8)  unreasonably incurring any further debts that would burden the credit of the other party, including but not limited to unreasonably using credit cards or cash advances against credit or bank cards. 
          (9)  removing the other party's name as a signatory or owner of a joint bank account.

      c. requires, unless the parties agree otherwise in writing or the Court orders otherwise, the parties to maintain all presently existing health, dental, life and other insurance which the individual is presently carrying on any member of the family unit, and to cooperate as necessary in the filing and processing of claims, 

     d. restrains both parties from withdrawing the minor child or minor children of the marriage, if any, from an educational facility, education program, day care facility or extracurricular program in which the child has or children have historically been enrolled or attending unless the parties agree otherwise in writing, the Court orders otherwise or continued attendance at or enrollment in the program or facility is no longer available because of the age of the child, completion of the program, graduation, a facility policy, a medical emergency or other emergency or the Court orders otherwise, 

     e. restrains each party from hiding or secreting the minor child or minor children of the marriage, if any, from the other party and from interfering with the other party’s right to have contact, access and shared time with the child or children of the marriage, if any, unless the Court orders otherwise,  

     f. restrains both parties from removing the minor child or minor children of the marriage, if any, beyond the jurisdiction of the State of Florida, acting directly or in concert with others, except for vacations of two (2) weeks or less duration, without the prior written consent of the other party or an order of the Court, 

     g. restrains the petitioner from relocating the minor child or minor children of the marriage, if any, more than 50 miles from the residence address of the child or children at the time of the filing of the petition for dissolution of marriage unless the Court orders otherwise,
     h. restrains the respondent from relocating the minor child or minor children of the marriage, if any, more than 50 miles from the residence address of the child or children at the time of the personal or substitute service of the summons and petition for dissolution of marriage on the respondent or at the time of the waiver and acceptance of service of the summons and petition for dissolution of marriage by the respondent unless the Court orders otherwise,
      i. restrains each party from making disparaging remarks about the other party to or in the presence of the minor child or children of the marriage, if any, and

      j. restrains each party from making disparaging remarks about the other party to the other party’s employer.
4. The provisions of the automatic temporary injunction shall be printed as an attachment to the summons and the petition and entitled "Automatic Temporary Injunction Notice".  The automatic temporary injunction notice shall contain a provision which will allow the parties to waive the automatic temporary injunction. In addition, the provision must state that unless both parties have agreed and have signed their names in the space provided, the automatic temporary injunction will be effective. Along with the waiver provision, the notice shall contain a check box and space available for the signature of each party. 

5. The automatic temporary injunction shall become an order of the court upon fulfillment of the requirements of paragraph 1 of this section and shall remain in effect unless or until: 

     a. the automatic temporary injunction is waived by the parties. For the waiver to be effective, both parties must indicate on the automatic temporary injunction notice in the space provided that the parties have both agreed to waive the automatic temporary injunction and each party must sign his or her own name on the notice in the space provided; or 

     b. the final judgment on all issues, except attorney fees and costs, is entered or when the dissolution of marriage action is dismissed; except that the court shall have reserved jurisdiction to hear and rule on a motion for contempt, which alleges and seeks relief regarding a violation of an the automatic temporary injunction, if the motion was filed:

        (1) prior to the dismissal of the dissolution of marriage action if the dismissal  was effective without the entry of a court order and the motion was not heard and ruled on prior to the dismissal; or 
        (2) prior to the dismissal of the dissolution of marriage action by a court order and the order dismissing the action specifically reserves jurisdiction in the Court to hear and rule on the motion; or
        (3) prior to the entry of the final judgment on all issues, except attorney fees and costs, when the final judgment specifically reserves jurisdiction in the Court to hear and rule on the motion. 
6. Nothing in this section shall preclude either party from applying to the court for a modification or dissolution of the automatic temporary injunction. 
7.   Nothing in this section shall preclude the parties from agreeing, in a notarized written agreement, to the entry of an order dissolving or modifying the automatic temporary injunction prior to the entry of the final judgment of dissolution of marriage.  If such a notarized written agreement is filed with the court, the court shall, without the necessity of a hearing, enter an order approving the agreement within 5 days of the filing of the agreement.  If an order is not entered approving the notarized written agreement within 5 days of the filing of the notarized written agreement, the automatic temporary injunction shall be deemed dissolved or modified, consistent with the provisions of the notarized written agreement, on the fifth day following the date of the filing of the notarized written agreement.  
8.   Nothing in this section shall preclude either party from applying to the court for further temporary orders or any other temporary injunction.  

9.   Nothing in this section shall adversely affects the rights, title, and interest of a purchaser for value, encumbrancer for value, or lessee for value who is without actual knowledge of the automatic temporary injunction.  
10.  Nothing in this section restrains a party from creating, modifying or revoking a will.
11.  PRIORITY FOR HEARING OR TRIAL.--An evidentiary hearing or nonjury trial on a motion or pleading seeking enforcement, modification or dissolution of the automatic temporary injunction shall be accorded priority on the court's calendar.
12.  APPLICABILITY.  This section applies to dissolution of marriage actions filed on or after October 1, 2010.

13.  This act shall take effect October 1, 2010.

                              ROB’S NOTES TO COMMITTEE MEMBERS
Note One:   Although the above proposed statute does not include an automatic dissolution of the automatic temporary injunction after the expiration of so many days, such as 30 days, 60 days, etc., subsection 7 seeks to create a simplified process for the dissolution or modification of an automatic temporary injunction and subsection 11 accords priority status with regard to a hearing on a motion or pleading seeking enforcement, modification or dissolution of the automatic temporary injunction.  The language in subsection 11 is somewhat similar to the language contained in the relocation statute.  For another example of a statutory provision requiring the Court to hear and/or rule on something within so many days, take a look at Section 61,1301(2) & (4).  
Note Two:  Rule of Judicial Administration 2.545(c) should be considered.  It provides as follows:  
(c) Priority Cases.

(1) In all noncriminal cases assigned a priority status by statute, rule of procedure, case law, or otherwise, any party may file a notice of priority status explaining the nature of the case, the source of the priority status, any deadlines imposed by law on any aspect of the case, and any unusual factors that may bear on meeting the imposed deadlines.
(2) If, in any noncriminal case assigned a priority status by statute, rule of procedure, case law, or otherwise, a party is of the good faith opinion that the case has not been appropriately advanced on the docket or has not received priority in scheduling consistent with its priority case status, that party may seek review of such action by motion for review to the chief judge or to the chief judge’s designee. The filing of such a motion for review will not toll the time for seeking such other relief as may be afforded by the Florida Rules of Appellate Procedure.

Note Three:   Of course, a form would have to be created to attach to the summons consistent with the requirements of subsection 4.  In addition, after the passage of such a statute, appropriate Court rules would have to be created and implemented.  An example of companion rules, would be the proposed rules related to relocation.  Another example is adoption of evidence statutory provisions as rules of Court.  By having the statute and the rules, you avoid the substantive law vs. procedural law issue and the associated constitutional issues.

Note Four:   An attempt was made to limit, where possible, the restraint to marital property to avoid the overbroad issue.  
Note Five:    As food for thought, as many items as possible were included in the proposed statute.  Hopefully, the proposal will assist the committee in its analysis and consideration of the issues it needs to address.
Note Six:     The “Except as otherwise provided by law” language was included to cover situations like certain DV cases, etc.  
Note Seven:  In drafting the above second revised proposed statute, an attempt was made to address at least some, if not all, of the concerns raised by JJ, Alex and Dave.

Note Eight:   Definition of Injunction:  Injunction \In*junc"tion\, n. [L. injunctio, fr. injungere, injunctum, to join into, to enjoin. See Enjoin.]
1. The act of enjoining; the act of directing, commanding, or prohibiting.  2. That which is enjoined; an order; a mandate; a decree; a command; a precept; a direction.  Necessary as the injunctions of lawful authority. --South.3. (Law) A writ or process, granted by a court of equity, and, insome cases, under statutes, by a court of law,whereby a party is required to do or to refrain from doing certain acts, according to the exigency of the writ.  Note: It is more generally used as a preventive than as a restorative process, although by no means confined to the former. --Wharton. Daniell. Story.Source: Webster's Revised Unabridged Dictionary (1913) 
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