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Family Law Section 

AD HOC COMMITTEE

TELEPHONIC  MEETING

August 27, 2008

1. WELCOME AND CALL TO ORDER.   

The meeting was called to order by Chair, GM Robert Jones at 12:15 p.m. on August 27, 2008 and welcomed members. 

2. IN ATTENDANCE: 

Robert Jones

David Manz

Maria Gonzalez

Amy Hamlin

Diane Kirigin

Evan Marks

Carin Porras

Luis Insignares

Laura Davis Smith 

Doug Greenbaum

3.
      DISCUSSION: .  

CARIN - Broward County does not have such temporary orders.  The orders used in other counties is all encompassing, ED, relocation, timesharing.  Believes they are a problem.  Some of them have good language for recommendations from the court, such as shared parental responsibility and how people behave in court, and mandatory disclosure.  Has a problem with them entered as automatic orders.

The Hillsborough order states “the parties are advised” and it may be more appropriate to approach this.

LUIS - provided copies of the orders used in Lee and Collier Counties.

The philosophy when these orders started in Lee County was that there were too many requests for emergency hearings of issues raised in these orders.  For judicial economy, these orders were implemented.  The object was not to necessarily enforce these orders without a full hearing.  It was seen as a stop gap measure. Some judges believe they are unenforceable both because they believe the orders are unconstitutional and because there is lack of statutory authority.

DAVID - Monroe County (16th circuit) also uses these orders and is most similar to the orders used in Martin County (19th circuit).  He has reviewed orders from the 7th, 11th, 16th, 13th, 19th and 20th circuits.  Agreed with much of what Carin said. Suggested we get a handle on what our goal is and look at good concepts under s. 61.13.  Concerned with court order as relates to property and directing the parties not to do anything whatsoever re: their property.  Has issues with both the 16th and 19th broad language in this regard.

ROB - It looks like a temporary injunction without following the requirements necessary to prove entitlement to one... DAVID and no due process.

ROBIN- The 7th Circuit order is unbelievable and is enforceable by contempt.  Why have these orders if they are not enforceable?

CARIN - suggested using “advisory” instead of “order” language.  Provides information to the parties in the beginning of the case.  Becoming aware of some of this information may be helpful to pro se litigants.

DIANE- agreed with CARIN.  Don’t assume every lawyer explains what shared parental responsibility is to their clients.  Her circuit does not have such orders in place.

ROB - consider an aspirational or advisory order as helpful?  65-80% of all cases in the 11th circuit involve at least one pro se litigant and are receiving no legal advice. The 11th circuit is looking at such orders, but they are not in place yet.

DAVID - it may be helpful to have these orders entered in the beginning of a case to state legal concepts found in s. 61.13. Sees no problem with the order addressing property issues as long as it does not violate injunction law and consider adequate language.  Putting something uniform statewide into place would benefit litigants.   Once we have the order, where do we take it?  DAVID has successfully had these orders served on banks in order to protect the accounts and despite due process issues, the banks have preserved the accounts and prevented either party from depleting assets. 

DIANE - raised concern that on the property issues, she can see the opposite side where the other side has to go in to set aside the automatic temporary order and it would be difficult if that party cannot access money.  It can be a sword as well as a shield.

ROB - the draft order may have to go through rules and forms.

Consider: 

1. Is this something beneficial?

2. Can we come up with a product?

3. Do we also need to propose a rule and/or form also?

4. Do we need any legislation in order to implement?

It will depend on whether we decide to make it only advisory in nature.

DOUG - questioned the point of having such orders.  

MARIA- commented that the existing orders appear to be drafted with the pro se litigants in mind. The goal appears to be an attempt to diffuse bad conduct and attempt to give as much information as we can to the parties.  Agrees with the comments and concerns expressed by the group as to the orders being too broad and the mandatory language of an “order” is inappropriate.

EVAN - If the purpose is to limit emergency motions, then, we should consider legislation instead of an advisory order which has no teeth and may not accomplish anything. Goal is to reduce litigation.

LAURA - agrees with EVAN. The Court should be allowed to tell the litigants certain things they can or cannot do. 

DAVID- why can’t an advisory order be enforceable?  Why would be have to go the lengthy legislative route?

EVAN- the advisory order is not enforceable.

DIANE- in order to find a party in contempt of the temp. order, it must be very specific and the automatic temp. order may not qualify.

ROB:

QUESTION: Should the Committee proceed to consider and draft an advisory type order OR an order which is ultimately enforceable by contempt?  The vote was 5 votes for the Advisory order and 5 votes for the enforceable type order.



Advisory

vs.

Order (enforceable)


Diane




Doug



Carin




David



Amy




Evan



Robin




Luis



Maria




Laura

ROB - is leaning more towards the Order.  DIANE suggested taking the issue back to EC to see which way they would like the Committee to go.  ROB suggested having another meeting next week of all members and take another vote since three members (BARBARA, ALEX and INGRID) were not in attendance today.  This was agreed upon and the next telephonic meeting was scheduled for Tuesday, September 3, 2008 at 4:30 p.m.

4. 
ADJOURN.


The meeting was adjourned at 1:05 p.m.
______________________

Submitted August 29, 2008

Maria C. Gonzalez,

Secretary
